The Supreme Court's 6-vote in United States v. American
Library Association obscures an ominous detail. Only four justices bothered to acknowledge that censoring public access to cyberspace is a First Amendment issue. Four justices outright denied it. They called the legislation a mere matter of purse strings, declaring that Congress can dictate rules to institutions that take federal funds. The Court's ninth justice, Kennedy, made vague noises of sympathy for "constitutionally protected Internet material" but voted to uphold the law. As Kennedy loitered on the fence, the First Amendment slipped through its pickets.
4 There are five things wrong with the US v. ALA decision. The purse-strings argument is almost as faulty as the filtering technology; and the Court misconceives censorship, federalism, and what libraries are for. As a scholar of law and politics, but especially as a former librarian, I criticize from experience. Perhaps these credentials add weight to the arguments to come. The wonder of the Web, though, is that I don't have to have such credentials to be heard. Were this article not printed in a journal, I could post it online myself. The question after US v. ALA is: who will be able to read it? Poroi, 3, 1, June, 2004
Webs of Information and Tangles of Purse Strings
5 How could Rehnquist, O'Connor, Scalia, and Thomas argue that the First Amendment has no bearing on the Children's Internet Protection Act? The Justices focused instead on the "spending clause" of the Constitution (Article 1, §8). Congress gets great leeway in attaching conditions to funding. Thus the Chief Justice dismissed the American Library Association's concerns about censorship with a wave of his hand: "To the extent that libraries wish to offer unfiltered access," he wrote, "they are free to do so without federal assistance." 12 There are two more pertinent traditions which the Court overlooks. It is eminently American to extend the spirit of constitutional protection to technologies not anticipated by founding fathers. Declaring that talk since "time out of mind" is the only constitutionally protected kind, Rehnquist ironically breaks with an American tradition of legal evolution. We broaden the constitutional shield against "unreasonable search and seizure" with wiretapping legislation. We read an unwritten right of privacy into the Fourteenth Amendment. Can we not protect speech in cyberspace?
13 Federalism, the dispersion of government power to local agencies, is a third historical norm undercut by the US v. ALA decision. Later I return to the topic of federalism. Here it may be enough to observe that a local library, not the federal government, traditionally makes decisions about the contents of local collections. Preemptive government censorship is not an American tradition.
14 Rehnquist asserts that a lack of "traditions" excuses the US v. ALA decision. To respond, I've identified three traditions counter to the Children's Internet Protection Act. We can take a step further. We can reject altogether the necessity of proving traditions. Our world is a different place since the explosion of electronic technologies in the latter half of the twentieth century. In Velazquez, the Court concluded that federally funded institutions, when their roles pit them against the government, "must be free of any conditions that their benefactors might attach to the use of donated funds or other assistance." Libraries inform our free speech just as attorneys inform our legal defenses. Public libraries and public defenders make constitutional rights meaningful for the less fortunate.
17 Libraries are crucial places where we inform political speech. In a world with the Web, they could also be crucial places where we perform political speech. The institution of the public library has a special relationship to the First Amendment, the amendment that we give a legally "preferred position" among all our constitutional rights. We privilege the First Amendment because we know how vital free speech and thought are to self-government. This is specific reason why reducing the CIPA case to a spending clause dispute is wrong. Earlier I offered a more general critique of the spending clause: it would be absurd to read the spending clause as legalizing total federal control over libraries that are but partially federally funded. In fact, though, the government does assert areas of absolute control over institutions that are only partially publicly funded. How can we criticize CIPA while advocating affirmative action or Title IX programs that similarly depend on the leverage of federal funding for enforcement?
18 Affirmative action and Title IX programs enable government to protect individual rights against powerful (nongovernmental) institutions. Indeed federal prohibitions of discrimination are enforced in libraries just as in schools and other workplaces. But the nature of the CIPA funding stipulation is different: it interferes with the capacity of libraries to protect individual rights against powerful (governmental) institutions. The rationale for CIPA is that it protects younger, more innocent library patrons from their older, less savory peers. How do we resolve such a rightsprotection conflict? The legal answer is that we privilege free speech rights with a "preferred position." The pragmatic answer is that we privilege protections for individuals against institutions. Would you rather take on a handful of library patrons or the whole government?
19 Suppose that you lack the money for lawyers or law classes, but you want to learn to challenge the constitutionality of Title IX.
Where can you go? The library. Now suppose you want to learn to challenge the constitutionality of library censorship. Where can you go? 23 With automated filters, adolescents and adults cannot adequately investigate medical illnesses or healthy sexuality. The software is intended to aid youths, yet it hinders help for one of our most atrisk groups: young people with questions about sexual orientation. Gay teens have one of the highest rates of suicide in our country. The Internet is serving as a lifeline for a generation of adolescents, seeking answers to questions and simply needing to know that there are others like them out there. As these kids grow, they keep turning to the Internet -if we let them. Help is needed: suicide rates among young adults have tripled since the 1950s. As he joined an October 2003 consortium of eighty universities with mental health services online, University of Arizona President Peter Likins described the utility of anonymous Web access. "Oftentimes, people in depression are not able to go to mental health services that are available. They're embarrassed," he explained. "Some of these youngsters may be willing to explore on the Internet and get some anonymous feedback."
Technologies for Filtering Free Speech
24 Unfiltered, the Internet allows youths as well as their parents a safe anonymity to find assistance with a host of taboo social illsfrom alcohol and drug addictions, to depression and suicidal thoughts, to physical and sexual abuse. Filtering software puts these subjects off-limits, because computers can't tell a website that celebrates snuff films from a support site for survivors of domestic violence. Key words like "rape" and "torture" surface both places.
25 Despite having worked in library computer labs, I don't have stories to tell about kids using the Internet to get help. That's precisely the point: CIPA costs us anonymity. The story I can tell you, however, is about cleaning all the library shelves last spring. The section of adolescent help books (on suicide, anorexia, abuse) was particularly filthy with fingerprints and food crumbs: its books were much handled. These shelves were a far cry from our pristinely dusty rows of books on modern art and medieval history. Curiously I thumbed through some of the help books. Their checkout records, the sheets where we stamp due dates, were bare. If so many hesitate to check out books face-to-face from librarians, how many will request Internet filter overrides? 28 Yes, we live in a country where handfuls of librarians -although not the ones I know -keep banning books like Harry Potter for references to the occult or Huckleberry Finn for use of the term "nigger." Twain's masterpiece is available on the Internet because its copyright has expired. But if you look it up in a public library that searches Web text for the "n" word, you won't be able to read the American classic online. That word also figures in the hate speech that filters target. Why should this matter, as long as we have hard copies of Huck? One answer is that electronic texts allow unique opportunities to analyze arguments, automating word searches to measure patterns in language. The biggest problem with filters, though, is that requiring citizens to seek caseby-case permission to access online content has an extraordinarily chilling effect. It is precisely the people who need help most -the poor, abused, or socially isolated -who are least likely to anticipate (or, perhaps, to receive) sympathetic assistance from librarians.
29 Rehnquist replies that "close monitoring of computer users [by library staff] would be far more intrusive than the use of filtering software." Point taken. Here, though, the Chief Justice suffers a simple lack of imagination. Librarians looking over the shoulders of everyone is not the only alternative to automated censorship by computer. There are other ways to organize library supervision by man more than machine. It is not hard to separate a supervised area for children's computers from an unsupervised set of terminals for adults. Many libraries do this already. Another practice common among libraries is to institute time limits for computer use during busy periods of the day, stifling surfers who might otherwise troll endlessly for porn.
30 Low-tech alternatives to CIPA are superior for reasons beyond the Constitution. The possibility of inappropriate use of the Internet by youths is an argument for adult supervision, not an excuse to shift responsibility for our kids onto inadequate software. Kids in libraries need supervision anyway: they shout, vandalize, and occasionally wreak broader havoc. Filtering software can't save the money for staffing this sort of supervision. 
Selecting Books and Censoring Speech: Two Sides of a Coin?
34 The most compelling arguments for the Children's Internet Protection Act are flawed analogies. Rehnquist asserted that "strict scrutiny" of Congressional censorship of libraries is not warranted because "such a limiting and rigid test would unreasonably interfere with the discretion inherent in the 'selection' of a library's collection." Generally the District Court conceded, "the First Amendment subjects libraries' content-based decisions about which print materials to acquire for their collections to only rational [basis] review." The standard of rational review requires the government merely to show that a speech restriction furthers a "compelling state interest." Here the compelling concern is child protection. "Most libraries already exclude pornography from their print collections because they deem it inappropriate for inclusion," Rehnquist elaborated. "We do not subject these decisions to heightened scrutiny; it would make little sense to treat libraries' judgments to block online pornography any differently, when these judgments are made for just the same reason." (The point Rehnquist misses, even in his own words, is that these are decisions libraries make, not the federal government.)
35 Libraries are allowed to be selective because resources are limited, not because censorship is otherwise acceptable. The Internet, therefore, is a whole different game from books. "In the instance of the Internet, what the library acquires is electronic access, and the choice to block is a choice to limit access that has already been acquired. Thus deciding against buying a book means there is no book (unless a loan can be obtained), but blocking the Internet is merely blocking access purchased in its entirety and subject to unblocking if the librarian agrees. The proper analogy," Souter dissented, "is not to passing up a book that might have been bought; it is either to buying a book and then keeping it from adults lacking an acceptable 'purpose,' or to buying an encyclopedia and then cutting out pages with anything thought to be unsuitable for all adults."
36 Waffling, Breyer sympathized with Souter but voted with Scalia. He drew a second flawed analogy, comparing the use of electronic filters with the segregation of print materials in closed stacks. Yet the American Library Association came out against "locked shelves" in 1973. It reasoned that, although "the limitation [of closed stacks] differs from direct censorship activities, such as removal of library materials or refusal to purchase certain publications, it nonetheless constitutes censorship, albeit a subtle form." In cyberspace, censoring speech and selecting texts need not be two sides of a single coin. Each is a separate currency, censorship costing far more than selection. "The difference between choices to keep out and choices to throw out," Souter concluded, is "enormous."
The Second-Best Thing about the Children's Internet Protection Act 37 The best thing about the Children's Internet Protection Act is its intention: to keep kids safe. The second-best thing is that only four of nine justices could agree on a reason to uphold the law. When less than a majority of the Supreme Court concurs in the legal reasoning of an opinion, the result is a "plurality." A plurality decision does not make binding legal precedent. If it chooses, the Court can more quickly reverse its interpretation of the law. Keep your fingers crossed.
38 It feels appropriate -ironic and subversive -that I researched this article exclusively on the Internet. Sadly I could not do this work at a public library. Articles about filtering software often mention taboo terms like "pornography," which trigger filtering software to block access to the information. Even the text of the CIPA decision, written by the justices themselves, might be blocked by filters. And since I typed into this piece the word "pornography" (just did it again!), chances are that you are not reading this article in a public library. US v. ALA should not stand. Let us call on the Court to protect us from the Children's Internet Protection Act.
